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Bef ore MAG LL, REAVLEY,' and HANSEN, Circuit Judges.

HANSEN, Circuit Judge.

These two prisoners' civil rights cases arise out of an
incident where an Arkansas inmate stabbed two fellow inmates,
Ernest Smith and John Stewart, nurdering Stewart and seriously

injuring Smth. Smth sought declaratory and injunctive relief
based on the conditions of his confinenent; Smith and Stewart's
estate bot h sought damages based on the stabbing incident. Inthis

consol i dat ed appeal, the Arkansas Departnent of Correction prison
officials appeal the district court's grant of declaratory and
injunctive relief requiring additional staffing, the denial of
their notions for summary judgnment based on qualified inmunity, and
the district court's grant of partial summary judgnent in favor of
the plaintiffs on liability.

BACKGROUND

Ernest Smith and John Stewart were both i nmates at t he Cunmm ns
Unit of the Arkansas Department of Correction. During the early
nmor ni ng hours of August 10, 1992, while they were asleep in their
beds, they were brutally stabbed by fellow i nnate Robert Lew s.
Smth was seriously injured, and Stewart died as a result of the
attack. Lew s acconplished the act with a hobby craft knife that
he had either borrowed or stolen from another inmate within the
barr acks.

These innmates were all incarcerated together in Barracks No.
8, a large, open, dormtory-style roomin the Wst Hall of the
Cumm ns Unit of the Arkansas Departnent of Correction. Inmates in

t he open barracks are free to nove about the entire room Barracks

'The HONORABLE THOVAS M REAVLEY, United States Circuit
Judge for the Fifth Grcuit, sitting by designation.
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No. 8 housed 86 general population inmates at the time of this
i nci dent and was not staffed with a correctional officer inside the
room Barracks Nos. 5 and 6 are simlarly organized and simlarly
| ack the presence of a supervising correctional officer inside
t hem

Fol | owi ng the stabbing incident, Ernest Smth sought danmages
for his injuries pursuant to 42 U S. C. § 1983, claimng that the
prison conditions at the tine of the attack, including the prison
officials'" failure to protect himby not posting a guard inside the
open barracks, violated his Ei ghth Anendnent right to be free from
cruel and wunusual punishment in the form of inmate on inmte
attacks. Smth al so sought injunctive relief to renedy the current
conditions of confinenent, contending that the prison officials
were not conplying with the requirenents inposed in a prior case.
See Finney v. Mabry, 546 F. Supp. 628 (E.D. Ark. 1982). The
district court determned that Smth |acked standing to seek
injunctive relief for the current conditions of confinenent at the
Cumm ns Unit because he had been transferred from that facility
over one year prior to the cormmencenent of this suit. For the sake
of judicial econony, however, the court allowed Smth to add a co-
plaintiff to bring that claim Smth joined Ji my Rudd, who was a
current resident of the Cummns Unit, for the purpose of seeking

injunctive relief to remedy the current conditions of confinenent.
The adm ni strator of John Stewart's estate filed a separate § 1983
action, seeking danages for the defendants' failure to protect
Stewart fromthe violent attack.

The district court determ ned that Rudd was not entitled to a
jury trial on his equitable claim for an injunction and held a
five-day bench trial. Inits findings of fact, the district court
found that prison policy at the tinme of the stabbing incident
al l oned sone i nmates to possess dangerous hobby craft tools in the
open barracks for purposes of making arts and crafts. Subsequent
to the filing of this case, however, the prison officials adopted
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a new policy, which renoves all hobby craft tools from the open
barracks and thus provides an adequate renedy for the dangers
i nherent in the old policy.

The district court also determned that the prison officials
wer e i nadequately staffing the open barracks and had done not hi ng
to all eviate the dangers posed by this shortcom ng. Supervision of
t he open barracks i s provi ded by one correctional officer stationed
in the hallway between two open barracks. This correctional
of ficer nonitors the open barracks by | ooki ng through the bars, but
this officer is not allowed to enter the barracks because he hol ds
t he keys. A different correctional officer periodically walks
t hrough the barracks to check on the inmates at unschedul ed and
unrecorded tines. No hourly security checks are | ogged in security
records; neither are random hourly security checks listed in the
post orders which inform individual officers what is required
during their shifts. Al though the post orders include a
requi renent for random security checks, the court found no
i ndi cation that randomchecks nmust be (or were) acconplished hourly
as required by Finney, 546 F. Supp. at 640. The district court
credited the testinony of various correctional officers, sonme of
the defendants, and many inmate w tnesses, which indicated that
random hourly security checks in fact were not nade.

The district court concluded that even assum ng t he def endant s
were conplying with the standards found to be adequate in Finney,
the evidence now proves that those standards are inadequate to
guarantee inmate safety in the open barracks. Prison records do
denonstrate that an officer had wal ked through the barracks for a
security check only ten mnutes before Smth and Stewart were
violently attacked. Consequently, the district court concluded
t hat even conpliance with the randomhourly security check found to
be adequate in Finney would not have provided the innmates with
adequat e protection.



Additionally, the district court found that a great deal of
both reported and unreported crimnal activity goes on at night in
t he open barracks that is not deterred by periodic security checks.
Since 1986, reports by independent investigators have indicated
that operating |arge, open barracks with no correctional officer
stationed inside presents a serious danger to the inmates so
housed. In 1986, the Arthur Young Conmpany, at the request of the
Arkansas legislature, conpiled two reports concerning the
conditions in the open barracks at the Cummins Unit. The first
report found that the absence of correctional officers inside the
barracks "is contrary to the nost fundanmental security and safety
practices.” (Appellants' Addend. at 14.) It also noted that "the
al nost total lack of direct nonitoring could be resulting in the
crimnal activities currently being charged.” (1d.) The report
recomrended that at |east two correctional officers be stationed
i nside each of the open barracks whenever the mgjority of the
inmates are present there. The second Arthur Young report stated
that "[h]ousing units of 100 inmates with no direct supervision
cannot be thought to be under control.” (ld. at 16.) Again, the
second report recomrended at |east two correctional officers for
each open barracks.

In 1989, the United States Departnent of Justice investigated
the situation and notified then Governor Cinton that the staffing
and supervision at the Cunmns Unit were inadequate to ensure the
safety of inmates, especially those inmates in the crowded
dormtories. The Justice Departnent recommended that a m ni mum of
92 additional correctional officers would be needed to ensure
inmate safety. To avoid a Justice Departnent |awsuit challenging
the conditions at the state's prisons, the State of Arkansas
entered into an agreenent with the Justice Departnent to inplenent
t he addi tional staff recomrendati ons. Fundi ng was approved in 1991
but was subsequently cut back, providing for only 62 additiona
staff menbers. At the tinme of trial, however, the parties
stipulated that all 92 positions had been funded.
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A 1991 report by the Departnent of Justice specifically
recommended that two correctional officers should be posted in each
of the |l arge open dormitories during the night shift. The Arkansas
Department of Correction determ ned that four new positions should
be created for each of the open barracks. As of April 22, 1992, a
list outlining where the new positions are |ocated showed that
si xteen new correctional officers had been assigned to the four
open, inadequately supervised barracks. At the time of trial in
February 1995, one of the four open barracks was adequately
staffed, but the three others, including Barracks No. 8, still did
not have an officer regularly stationed i nside themas contenpl at ed
by the agreenent.

The district court found that the State of Arkansas has
avoi ded costly litigation by agreeing to inplenment these staffing
changes and the |egislature has provided funding for additiona
staff, yet to date it has not conplied with the agreement. The
prison officials argued that they had not staffed the barracks with
the new correctional officers because in their professional
judgnment, the additional officers were needed in other parts of the
pri son. The ~court dismssed this as a feeble post hoc
rationalization since the prison officials had earlier agreed that
staffing inside the barracks was a high priority. The court found
t hat these probl ens have existed for years and that the defendants
have recogni zed t he probl ens and agreed to an appropri ate sol ution,
yet nothing has been done. Based upon all of the facts, the
district court concluded that the prison officials had not been and
were not currently neeting their constitutional duty to reasonably
protect inmates in the open barracks from danger.

To remedy this situation, the district court granted Rudd's
request for declaratory and injunctive relief. The injunction
requires the defendants to station at |least two correctional
officers inside the open barracks at issue and to docunent and
record all entries and exits of prison personnel into or out of the
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open barracks. To denonstrate conpliance, the court required the
def endants t o make periodi c progress reports, the |l ast of which was
due in Decenber 1995. The court did not grant Rudd's request for
specific orders to renedy the need for quick response procedures,
ef fective conmuni cati on devi ces, or shakedown policies, but instead
permtted the prison officials, in their discretion, to fashion an
appropriate renedy to neet these problens.

In Smith's 8§ 1983 action, the district court determ ned that
the defendants are not entitled to qualified immunity on Smth's
claim for damages and that Smth is entitled to partial sunmary
judgment on the issue of liability for the injuries he suffered in
the stabbing incident. Thus, only the issue of Smith's danmages
remains for trial. The district court denied Smth's claim for
injunctive relief based upon the prison's hobby craft policy, which
allowed inmates in the open barracks to possess dangerous tools
such as hobby craft knives, because the new hobby craft policy
i npl enented by the prison since this litigation began satisfies all
constitutional concerns on this issue.

In the Stewart estate's 8§ 1983 case, the district court
determ ned that the i ssues are exactly the same as those litigated
in the Ernest Smith and Jimy Rudd case. Accordingly, the court
concluded that the doctrine of <collateral estoppel bars the
defendants fromrelitigating the issues of qualified immunity and
liability. The prison officials in each case appeal.

1. DI SCUSSI ON
A. Injunctive Relief

Bef ore proceeding to the nerits of the injunction, we address
two prelimnary issues. The first is the question of npotness.
The injunction issued in Jimy Rudd's case required the defendants
to file reports detailing their conpliance. Reports were due on



May 1, 1995, August 1, 1995, and Decenber 1, 1995. The injunction
order concluded as foll ows:

If no report or challenge is filed setting forth any
violation of the Court's orders, before Decenber 31,
1995, then and in that event, the injunction granted
hereby shall expire without further action by the Court,

otherwise to continue in full force and effect. After
the expiration of the injunction, the Court assunes that
defendants will continue to staff and operate the open

barracks in conpliance with the Constitution.

(Appel lant's Addend. at 2.) The defendants tinely filed the
required reports. Rudd filed responses, suggesting methods for
docunenting and verifying conpliance by the prison officials but
setting forth no violations of the district court's injunction.

By its owmn terns, therefore, the injunction issued in this
case expired on Decenber 31, 1995. Because the injunction has
expi red and Rudd has all eged no further violations of the district
court's order, this issue appears to be noot. See generally
Hedberg v. State Farm Mut. Auto. Ins. Co., 350 F.2d 924, 933 (8th
Cr. 1965) ("There are instances where the Suprenme Court and this
court have dism ssed as noot appeals where the injunctive period
has passed or where the situation toward which the injunction was
directed has ceased to exist.") (citations omtted). The prison
officials contend that the i njunction is not noot, however, because
the question of its validity is a question "capable of repetition,
yet evading review." d obe Newspaper Co. v. Superior Court, 457
U S. 596, 603 (1982) (internal quotation omtted). "This doctrine
applies if " (1) the challenged action was in its duration too short
to be fully litigated prior toits cessation or expiration, and (2)
there was a reasonabl e expectation that the sanme conpl ai ning party

woul d be subjected to the sane action again.'" MFarlin v. Newport
Special Sch. Dist., 980 F.2d 1208, 1211 (8th G r. 1992) (quoting
Murphy v. Hunt, 455 U. S. 478, 482 (1982)). "The party need not
show with certainty that the situation will recur, but a nere

9



physi cal or theoretical possibility is insufficient to overcone the
jurisdictional hurdle of nobotness.” Van Bergen v. State of M nn.
59 F.3d 1541, 1547 (8th G r. 1995).

In this case, the injunction expired shortly after the prison
officials fulfilled their reporting requirenents. The injunction
was therefore too short in duration to be fully litigated before
its expiration. Furthernore, the effect of the injunction has not
been elimnated. The district court expressly stated, "After the
expiration of the injunction, the Court assumes that defendants
will continue to staff and operate the open barracks in conpliance
with the Constitution” -- presumably as set forth in the district
court's order. (Appellant's Addend. at 2.) |If we deemthe issue
noot, then there is a reasonable probability that the conplaining
parties (in this instance, the prison officials) wll face a
situation where they nust either continue to conply with the
requi renents of an order that has evaded appellate review or nost

assuredly be subjected to further prisoner litigation for their
nonconpl i ance. Thus, we conclude that the injunction issue is not
noot but " capable of repetition, yet evading review'" I d.

(quoting Weinstein v. Bradford, 423 U S. 147, 149 (1975)).

The second prelimnary issue we nust address is that of
standing. As a prerequisite to any inquiry about the conditions of
confinement, as with all clains, an inmate seeking relief nust
satisfy basic constitutional standing requirenments. This requires
Rudd to denonstrate, anong other things, either an actual or
immnent injury in fact. See Lujan v. Defenders of Wldlife, 504
U S. 555, 560 (1992). See also Lewis v. Casey, 116 S. C. 2174,
2179 (1996) (stating that the court's roleis "to provide relief to
claimants, in individual or class actions, who have suffered, or
will immnently suffer, actual harmi'). "The courts should not get
involved unless either a constitutional violation has already
occurred or the threat of such a violation is both real and
i medi ate.” Rogers v. Scurr, 676 F.2d 1211, 1214 (8th G r. 1982).
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We bear in mnd, however, that an i nmate does not have to await
the consunmation of threatened injury to obtain preventive
relief.'" Farner v. Brennan, 511 U S. 825, 114 S. Ct. 1970, 1983

(1994) (internal citation omtted).

At the time he joined this suit, Rudd was a resident of
Barracks No. 8, one of the unsupervised open barracks at the
Cummins Unit. In his trial testinony, Rudd did not specifically
state that he fears an immnent threat of harm from the prison
conditions. Nevertheless, Rudd' s testinony and his other evidence
clearly indicate that he, along with every inmate living in the
open barracks, is subjected to an i nm nent threat of harmin these
conditions. Rudd admtted that he has stolen fromand harnmed ot her
inmates i n the open barracks and that he often has troubl e sl eeping
for fear of retaliation against him The parties stipulated to the
several reports summari zed above, which all warn of the danger to
inmates living in open and unsupervi sed barracks. The thievery,
assaults, and hand-crafted weapons that are comobn in the
unsupervised environnent of the open barracks illustrate its
i nher ent danger. Accordi ngly, Rudd has satisfied the
constitutional requirement of denonstrating that he suffers from
the threat of inmmnent harm

Turning now to the nmerits of the injunction, we review the
district court's grant of injunctive relief for an abuse of
di scretion. Hosna v. Groose, 80 F.3d 298, 303 (8th Cr.), cert.
denied, 117 S. C. 164 (1996). " Abuse of discretion occurs if the
district court rests its conclusion on clearly erroneous factual

findings or if its decision relies on erroneous |egal
conclusions.'" 1d. (quoting International Ass'n of Machinists &
Aer ospace Wrrkers v. Soo Line RR, 850 F.2d 368, 374 (8th Gir.
1988) (en banc), cert. denied, 489 U S. 1010 (1989)). The prison
officials appeal the district court's grant of equitable relief to
Jimry Rudd, arguing that the grant of an injunction in this case
amounts to an abuse of discretion

11



The Ei ghth Amendnent to the United States Constitution, which
proscri bes cruel and unusual punishnents, " does not nmandate
confortabl e prisons
"to provide humane conditions of confinenent." Farner, 114 S. C
at 1976 (quoting Rhodes v. Chapnan, 452 U.S. 337, 349 (1981)).
Among other things, this duty requires prison officials to take

but does inpose a duty on prison officials

reasonabl e steps to protect inmates from viol ence and assault by
fell ow i nmates, because being subjected to violent assault is not
"“part of the penalty that crimnal offenders [nmust] pay for their
offenses.'" Jensen v. Clarke, 73 F.3d 808, 810 (8th Cr. 1996)
(quoting Rhodes, 452 U S. at 347). To prevail on a claim of
failure to protect, prisoners nust denponstrate "that they are

“incarcerated under conditions posing a substantial risk of serious
harm” and that the prison officials subjectively knew of and
di sregarded that safety risk. [Id. (quoting Farmer, 114 S. C. at
1977); see also Jensen v. Carke, 94 F.3d 1191, 1197 (8th Cr.
1996) (Jensen I1) (explaining the two essential show ngs necessary

toafailure-to-protect case). An inmate seeking injunctive relief
on a failure-to-protect clai mnust adequately plead a violation of
prison officials' duty to protect; noreover

to survive summary judgnment, he nust cone forward with
evidence from which it can be inferred that the
defendant-officials were at the tine suit was filed, and
are at the time of summary judgnent, knowi ngly and
unr easonabl y di sregardi ng an obj ectively intol erablerisk
of harm and that they will continue to do so; and
finally to establish eligibility for an injunction, the
i nmat e nust denonstrate the continuance of that di sregard
during the remainder of the litigation and into the
future. . . . If the court finds the Ei ghth Anrendnent’'s
subj ective and objective requirenents satisfied, it may
grant appropriate injunctive relief.

Farnmer, 114 S. C. at 1983 (citing Hutto v. Finney, 437 U S. 678,
685-88 & n.9 (1978)). The prison officials may defend against a
failure-to-protect claim on the basis that they responded

12



reasonably to the known risk of harm 1d. at 1982-83; Jensen ||
94 F.3d at 1197.

In this case, the district court determ ned that Rudd was
living in conditions that constituted a substantial risk of serious
harm and that the prison officials knew of but disregarded this
safety risk. After reviewing the record, we conclude that the
district court did not rely on either clearly erroneous findi ngs of
fact or nmake erroneous | egal conclusions inissuing the injunction.

The evidence adduced from wi tnesses and stipulated reports
i ndicates that violence, robbery, rape, ganbling, and use of
weapons by inmates are prevalent in the open, unsupervised
barracks. Rudd's testinony illustrates the danger inherent in the
open, unsupervi sed barracks. Rudd testified that he is sonetines
unable to rest at night, but he believes he can take care of
hi msel f better than the guards because he has a weapon, as do ot her
i nmates, and the guards do not. He said that he woul d rather be
caught with a weapon by a guard than be caught w thout one by a
fellow inmate in the open barracks.

We acknowl edge that Rudd is not a blanmeless victimin this
scenario. H's own m sdeeds have often bred his inability to rest
at night because he feared retaliation from inmtes whom he has
har ned. Nevertheless, it is painfully obvious that Rudd' s own
m sdeeds and the violence of other inmates thrive in the open
barracks due to the |ack of supervision. The dangers of the open
barracks are further illustrated by the incident where Smith and
Stewart were violently stabbed while asleep in their beds.
Response tine on the part of correctional officers to disarm such
vol atile situations is limted because the guard in the hallway
cannot enter the barracks while in possession of the keys, even if
an altercation is in progress. The evidence clearly supports the
exi stence of an objectively substantial risk of personal injury to
Rudd and others who live in these conditions. The evidence also
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supports the court's finding that the prison officials were aware
of this objectively intolerable risk of harm and subjectively
di sregarded it. Finding no clear error of fact or | aw, we concl ude
that the district court did not abuse its discretion in granting
injunctive relief for this constitutional violation.

We note that the open barracks at the Cumm ns Unit have been
a source of frequent litigation since the 1960s. See Hutto V.
Fi nney, 437 U. S. 678, 681 & n.2 (1978) (and cases cited therein);
Finney v. Mabry, 546 F. Supp. at 629-30 & 639-40. In a previous,
unrel ated case, our brother Henl ey, then Chief Judge of the United
States District Court for the Eastern District of Arkansas, stated
as foll ows:

that if the State of Arkansas chooses to confine
penitentiary i nmates i n barracks wi th ot her i nnates, they
ought at |l east to be able to fall asleep at ni ght w thout
fear of having their throats cut before norning, and t hat
the State has failed to discharge a constitutional duty
in failing to take steps to enable themto do so.

Holt v. Sarver, 300 F. Supp. 825, 831 (E.D. Ark. 1969).
Unfortunately, Judge Henley's conclusion rendered nore than 25

years ago bears repeating.

We reject the prison officials' contention that the district
court erred by ignoring Rudd's own testinony, in which, they
contend, he does not allege any concern for his own personal
safety. W agree that Rudd's testinony al one does not render him
a nodel candidate for equitable relief. As we indicated earlier in
our discussion, however, Rudd's testinony together with his other
evi dence suffices to denponstrate that he was subjected to prison
conditions that present a substantial risk of serious harm Thus,
the district court did not clearly err.
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Addi tionally, we have considered whether the district court
abused its equitabl e power and i nposed a renedy beyond t he scope of
the injury, within the neaning of Lewis v. Casey, 116 S. . 2174
(1996). In Lewis, the Court warned agai nst the dangers of all ow ng
district courts to fashion excessively intrusive, systemi de
remedi es absent a systemmide injury; the remedy nmust not go beyond
what is necessary to remedy the particular constitutional injury.
See 116 S. C. at 2184-85. In assessing the nature of the
constitutional injury and the scope of the renedy in this case, we
conclude that the renmedy does not go beyond the scope of the
injury. W are not prepared to hold that stationing two
correctional officers inside a crowded open barracks is a
constitutional necessity in every case, but we agree that here it
was a reasonable renedy, narrowmy tailored to the constitutiona
injury in this case, as shown by the evidence.

Unlike in Lewis, the injury here stems fromliving in and thus
bei ng subjected to the perils of the crowded, unsupervised open
barracks. To suffer a constitutional injury in the denial-of-
access-to-the-courts situation discussed in Lewis, each indivi dual
plaintiff nust denonstrate prejudice, and an i ndi vi dual renmedy w | |
be adequate for each injured plaintiff. To the contrary, in the
condi tions-of -confi nenent chal | enge of the case before us, Rudd and
all the inmates living in the sane roomare simlarly subjected to
t he sane unconstitutional condition, and no individual renedy wll
be adequate unless it elimnates the unconstitutional condition in
t he barracks as a whol e, which necessarily benefits all the i nmates
residing there. It would have nmde little sense to further
narrowly tailor the remedy by ordering a guard whose duty woul d be
to protect just Rudd. Because Rudd's injury cannot be renedi ed on
a nore individualized basis, we conclude that the district court
"carefully tailored" the remedy to the specific harm suffered by
the plaintiff. Butler v. Dowd, 979 F.2d 661, 674 (8th GCr. 1992),
cert. denied, 508 U S. 930 (1993); see Brown v. Trustees of Boston
Univ., 891 F.2d 337, 361 (1st Cr. 1989) ("[A]ln injunction is not
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necessarily made overbroad by extending benefit or protection to
persons ot her than prevailing parties inalawsuit -- evenif it is
not a class action -- if such breadth is necessary to give
prevailing parties the relief to which they are entitled.")
(internal quotations and alterations omtted), cert. denied, 496
U S. 937 (1990).

In Lewi s, the Suprene Court al so stressed that district courts
must accord adequate deference to the judgnent of the prison
aut horities when consi dering an appropriate renedy. See 116 S. C.
at 2185. The prison officials in this case conplain that the
district court did not accord sufficient deference to their
j udgnment that the additional personnel could be best used in other
areas. W di sagree.

The district court judge in this case has a record of giving
the prison officials at the Cunmns Unit the first opportunity to
apply their expertise to fashion a renmedy for the open barracks
probl em which has existed for many years. See Finney, 546 F.
Supp. 628 (E.D. Ark. 1982); Finney v. Mbry, 534 F. Supp. 1026
(E.D. Ark. 1982). At least since 1986, the prison officials have
known of the continuing safety concern inherent in the open

barracks, and they have formally and consensually agreed to
i npl enent the Departnent of Justice recommendations for additional
staffing. Thus, it was originally the prison officials’
di scretionary professional judgnent, not the court's, that the open
barracks need additional personnel, and the |egislature responded
to that need by providing funding for the additional staff. Yet,
the prison officials had not inplenented the agreed upon addi ti onal
staffing recormmendations by the tine of trial -- four years after
they agreed that it was appropriate and necessary. The prison
of ficials undoubtedly were given the first opportunity to cure the
problem The district court's injunction nerely gave force to the
prison officials' professional judgnent after they denonstrated
their reluctance to inplenent the agreed-upon solution. The
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district court specifically denied Rudd's request that it inpose
nore specific procedures regarding the guards' ability to make a
qui ck response, the need for effective comruni cation devices, and
speci fic shakedown policies. In light of the evidence in this
case, the district court did not abuse its equitable power by
requiring the Departnent of Correction to abide by its agreenent to
pl ace additional staff in the open barracks.

For the sane reasons, we al so conclude that Rudd's failure to
file a prison grievance conplaining of the conditions of
confinement is not fatal to his claim In Farnmer, the Suprene
Court counseled that "[wjhen a prison inmate seeks injunctive
relief, a court need not ignore the inmte's failure to take
advantage of adequate prison procedures, and an inmate who
needl essly bypasses such procedures nay properly be conpelled to
pursue them" 114 S. C. at 1984. The Court explained that this
requirenent flows from the concept that a litigant seeking the
court's equity jurisdiction "nust show that the intervention of
equity is required.” 1d. Aso, by giving prison officials the
first opportunity to address the situation through the prison
gri evance procedure, the district court respects its owm limted
role in prison admnistration. See Lewis, 116 S. C. at 2185
Rudd's failure to file a grievance is not fatal in this case
however, Dbecause he has nevertheless denonstrated that the
intervention of equity is required and that the prison officials,
t hough given the first opportunity to fashion a renmedy for the
situation, have failed adequately to do so. G ven the prison
officials' long-standing reluctance to inplenent the necessary
supervision of the open barracks, we do not believe that one
prisoner's grievance conplaining of the situation would have had
any significant inpact.

Since oral argunent in this case, Congress has enacted the
Prison Litigation Reform Act of 1995, 18 U S.C. § 3626. We
request ed suppl enmental briefing onthe potential effect of this Act
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on the present appeal. The Act provides that the power to grant
injunctive relief "in any civil action with respect to prison
conditions shall extend no further than necessary to correct the
violation of the Federal right of a particular plaintiff or
plaintiffs.” 18 U.S.C. 8§ 3626(a)(1). The Act al so provides that
“"[t]he court shall not grant or approve any prospective relief
unl ess the court finds that such relief is narrowy drawn, extends
no further than necessary to correct the violation of the Federal
right, and is the least intrusive nmeans necessary to correct the
violation of the Federal right." 1d.

The district court did not have an opportunity to apply this
statute in the first instance, but we are satisfied, and the
parties agree, that the Act nmerely codifies existing | aw and does
not change the standards for determ ning whether to grant an
injunction. See Wllians v. Edwards, 87 F.3d 126, 133 (5th Gr
1996). We conclude that the district court applied the appropriate
standards, and i n any event, the injunction expired well| before the
enactnent of the Prison Litigation Reform Act. Accordingly, we
need not address this issue further.

W conclude that the district court did not abuse its
di scretion in granting Jimry Rudd's request for injunctive relief.

B. Sunmmary Judgnents

In Ernest Smith's 42 U.S.C. 8§ 1983 action for danmages ari sing
out of the brutal attack by fellow inmate Lewi s, the defendant
prison officials noved for sunmary judgnment on qualified immunity
grounds, asserting that they acted in conformty with the clearly
established |law as set forth in Finney v. Mabry, 546 F. Supp. 628
(E.D. Ark. 1982), and could not reasonably have known that
conpliance with Finney woul d violate Smith's constitutional rights.
The district court assessed the facts and concl uded that the prison
officials had not conplied with the requirenents of Finney. Thus,
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the district court denied their request for qualified immunity.
Further, the district court granted partial summary judgnent to
Smith on the issue of liability, saving only the issue of damages

for trial. The prison officials appeal both the district court's
denial of qualified imunity and the district court's grant of
partial summary judgnment on liability. We conclude that the

district court erred by resolving issues of disputed fact in a
sumary j udgnent context.

When a district court denies a summary judgnment notion based

on qualified imunity, we view the facts in the |ight nost
favorabl e to the nonnoving party and consider " whether the facts
as alleged (by the plaintiff, or, in sone cases, the defendant)
support a claimof violation of clearly established law.'" Johnson

v. Jones, 115 S. C. 2151, 2156 (1995) (quoting Mtchell v.
Forsyth, 472 U.S. 511, 528 n.9 (1985)). W have jurisdiction "to
exanmne the information possessed by the governnent official
accused of wongdoing in order to determ ne whether, given the
facts known to the official at the time, a reasonabl e governnent
official would have known that his actions violated the |aw"
MIller v. Schoenen, 75 F.3d 1305, 1308 (8th Gr. 1996) (citing
Reece v. Groose, 60 F.3d 487, 489 (8th Cr. 1995)).

The district court's prior opinion in 1982 in the Finney case
sets forth the clearly established aw with which the defendants
must denonstrate conpliance. The Finney litigation involved a
conprehensi ve revi ew of the Arkansas prison system Specifically,
the district court addressed a nunber of challenges to the
conditions of confinenent at the Cunmins Unit, including the
probl ens of overcrowdi ng and viol ence in the open barracks. 546 F.
Supp. at 639-40. The district court, in a proper display of
judicial restraint, allowed the Departnment of Correction to devise
its own remedy for the unconstitutional conditions and specifically
"avoid[ed] inposing any specific solution which could cause a
hardship for the Departnent.” Id. Upon final review of the
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Department's proposed solution, the district court found: "The
alternative solution now devi sed by the respondents is adequate to
bring the security in those open barracks to an acceptable |evel
wi thout requiring a popul ation reduction.” 1d. at 640. The court
then | i sted the changes that the Departnent had nade. |nmates were
no longer allowed to stack beds or hang sheets or clothing from
their beds, and the lighting had been increased in order to nake
continual visual supervision possible. 1d. Also, the Departnent
was conducting random "shake downs" to curtail contraband, an
of ficer was al ways present in the hallways to visually nonitor the
barracks, and a patrol officer entered and inspected each open

barracks "at |east once an hour at irregular tines." |d. The

district court concl uded:

The Court has determned that these neasures, if
continued as represented to the Court, are sufficient to
provi de adequate safety and i nmate security in the open
barracks despite the nunbers of i nmates now housed t here.
Therefore, no order requiring a reduction of the

popul ation in those barracks will be entered. If the
respondent s continue the security neasures as represented
to the Court, they will be in conpliance with the

requi renents of the Constitution, the Consent Decree, and
all prior orders of the Court on the issue of innmate
safety and overcrowding in the open barracks.

Thus, in Finney, the district court allowed the prison
officials to devise their own solution to the overcrowding and
supervi sion problens in the open barracks, and the district court
adopted those solutions as providing constitutional mninmm

conditions of confinenent. The prison officials now argue that
"Finney, in reality, did not establish any requirenents for

security in the open barracks.” (Appellants' Br. at 46-47.) W
di sagree. Wiile the "requirenents" set forth in Finney may not be
inflexible, they certainly represent the constitutional m ninum
conditions that the court required to be nmaintained at the Cumm ns
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Unit. Thus, the district court in this case properly neasured the
prison officials' conduct and know edge agai nst the standards set

forth in Finney.

The district court's ultimte finding that the prison
officials were not acting in conpliance with Finney, however, is
beyond t he scope of a summary judgnent proceeding. WMaterial issues
of fact and credibility were present that precluded granting
sumary judgnment to the prison officials on the ground of qualified
i muni ty. See Ludwig v. Anderson, 54 F.3d 465, 473 (8th Gr.
1995). Smith presented evidence from which a reasonable juror
coul d conclude that the prison officials were not in fact conplying
wi th Finney, as the testinony of sone wi tnesses and the stipul ated
reports indicated that regul ar security checks were not bei ng nade.
On the other hand, the evidence also indicated that a correctional
of ficer had wal ked through the barracks only m nutes before the
attack and that a guard had been posted out in the hall all night.
Prison officials testified that they had instructed officers to
make the security checks and that they were under the inpression
that they were in fact being nade. Further, the officer
responsi bl e for maki ng rounds on the ni ght of the assault testified
that hourly checks were nade, though he could not renenber at what
times they were nade. Addi tionally, though not regulated by
Fi nney, prison officials knew of the presence of hobby craft tools
and the danger posed by them from Departnment of Justice reports
that specifically set forth the risk inherent in the hobby craft

policy.

Viewing the evidence in the light nost favorable to the
nonnovi ng party, there exists a material di spute of fact concerning
whet her the prison officials were conplying with the ternms of
Fi nney and provi di ng adequate protection to inmates. To concl ude
definitively that the defendants were not conplying with Finney, as
it did, the district court nade credibility assessnents, weighed
the conflicting evidence presented, and resol ved di sput ed i ssues of
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fact. See Mem Op., filed Feb. 23, 1995, at 25 ("The defense of
qualified imunity, to be of any val ue, nust usually be di sposed of
before trial. In the great majority of the cases, the facts are
not in dispute and the issue is therefore one of |[|aw Thi s

however, is not such a clear cut case.") (enphasis added); id. at

28 ("M. Smth contends that security checks were al nost never
made. The defendants contend that they were made routinely on an
hourly basis as required by Finney. The Court finds that such
security checks were made on an irregular and random basis .

.") (enmphasis added); id. at 32 ("The Court has heard and
considered the testinony of the witnesses for both the plaintiff

and the defendants and has recei ved and consi dered the docunentary
evi dence, and finds therefromthat the requirenments of Finney have
not been adhered to, or followed, in recent years, and certainly
not since the first of 1992.") (enphasis added); id. at 30
("Generally the Court was inpressed by the credibility of Sergeant
Johnson, but felt that he was under pressure to support the ADC s
cl ai mred adherence to the Finney security check requirenment while
knowi ng that such was not the case."). This is inproper in the
sumary j udgnment context. W conclude that the district court took
t he evi dence presented on the equitable claimfor an injunction and
used it to decide the disputed issues of fact not only on the
injunction issue but also on the qualified inmunity issue. W
conclude that "[t]he evidence in this case presents material issues
of fact on which the issue of qualified imunity turns and
"presents a sufficient disagreement to require submssion to a
jury.'" Ludwig, 54 F.3d at 474 (quoting Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 251-52 (1986)). Accordingly, though for a
different reason than that articulated by the district court, we

conclude that the district court's denial of the prison officials'
nmotion for summary judgnment on grounds of qualified inmunity must
be affirmed. See Dicken v. Ashcroft, 972 F.2d 231, 233 (8th Gr.
1992) (court of appeals may affirm district court on any basis
supported by the record).
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The sane factual dispute that precludes a grant of qualified

immunity -- whether the prison officials were actually conplying
with the requirenments of Finney at the tinme of the incident -- also
precludes sunmary judgnment in favor of Smith on the issue of
l[iability. 1In an appeal fromthe denial of qualified inmunity, we

do not have jurisdiction to address any issues that are not
t hensel ves i medi ately appeal able unless they are "inextricably
intertwined" with the qualified inmunity determ nati on of whet her
the alleged facts support a violation of clearly established | aw
Swint v. Chanbers County Conm, 115 S. C. 1203, 1212 (1995)

Kincade v. Gty of Blue Springs, Md., 64 F.3d 389, 395 (8th Cr

1995), cert. denied, 116 S. C. 1565 (1996). Partial sunmary

judgment on the issue of liability would not ordinarily be
i mredi ately appeal able. See Swint, 115 S. C. at 1208 ("a nere
defense to liability" is not imrediately reviewable). In this

case, however, the material dispute of fact that precludes a grant
of qualified imunity is not only "inextricably intertw ned” wth,
but is precisely the sanme issue of fact that precludes summary
judgnment on liability. 1d. at 1212. The district court granted
sumary judgnment on the issue of liability only because it first
found that no reasonable juror could conclude that the prison
officials had conplied with Finney. Thus, we have jurisdiction to
consider this issue. Qur independent review of the record
convi nces us, as we have denonstrated above, that disputed issues
of fact exist on Smth's 8 1983 Finney nonconpliance claim W
respectfully disagree with the district court's conclusion that the
evi dence i s so one-si ded regardi ng what happened on the night Smth
was stabbed that no reasonable juror could conclude that the
officials had conplied with the clearly established | aw

Because we concl ude that a material question of fact exits on
t he i ssue of whether the prison officials conplied w th Finney, the
prem se on which the district court granted partial sumrmary
j udgnment establishing liability no |onger exists. The materia
di spute of fact that precludes summary judgnent on the ground of

23



qualified immnity al so precludes summary judgnent on the issue of
l[iability under a Finney theory. Wth respect to the district
court's grant of summary judgnment establishing liability against
t he def endants based on the prison's policy of permtting innmates
to have hobby craft tools, including sharp knives, in the open

barracks, we note that the court held that that policy, in
conmbination with the staffing shortcom ngs the district court had
found, created a pervasive risk of harm To reach such a

conclusion, the court relied onits ow factual findings. See Mem
Op., filed Feb. 23, 1995, at 39. Accordingly, we nmust reverse the
district court's grant of partial summary judgnent on liability and
remand Smith's 8 1983 case for a trial on the nerits.

In the John Stewart estate's case, we conclude for the sane
reasons that the district court properly denied the prison
officials' request for qualified immunity but inproperly granted
summary judgnment on the issue of liability. W have no
jurisdiction in this qualified immunity appeal to review the
district court's decision that the defendants' failure to respond
to the Admnistratrix's Requests for Adm ssions results in the
requests bei ng deened adm tted. The district court did not rely on
any of the deened adm ssions in reaching its decision with respect
to the defendants' qualified inmmnity notion. This discovery
dispute is not "inextricably intertwined" with the qualified
immunity issue, and its resolution nmust await the appeal fromthe
final judgnment if any is taken. This case nust al so be renanded
for atrial on the nerits.

I11. CONCLUSI ON

W affirmthe district court's grant of injunctive relief to
Jimy Rudd. 1In each 8§ 1983 case, we affirmthe denial of qualified
i mmunity but reverse the grant of summary judgnent on the issue of
liability. We remand the § 1983 clains in each case for atrial on
the merits.
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